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W, 07ATES Nathanie] Dowse, who derived his title, if any, from
"’»,  an matrument. stated at large 1n the same verdict, and
J.crasBY. executed i his favor by one John Nelson. The mstru-
ermsenerm MDY 18 Without a seal and was executed at the Island of
Grenada, in the West Indies, before a notary public, ac-
cording to the mode prescribed, -by the existing laws,
to pass rea] estate in that colony—and hoth-parties were,

at that time residents therein.

By the laws of Massachusetts, no estate of freehold
m land can be conveyed unless by a deed or conveyance
under the hand and seal of the party—and to perfect the
title as agamst strangers, it 1s further requisite that the
deed should be acknowledged before a proper magis-

trate, and recorded in the Tegistry of .deeds for the
county where the land lies,

The question presented for consideration, 18 whether
the lex locy contractus or the lex: locy rer sitfee1s to goverh
m thedispusal of real estates.

"The Court entertamn no doubt on the subject; and
are clearly of opinion that the title to land can be ac.
qurred and lost only m the manner prescribed by the
law of the place where such land 1s situate. The Judg-
ment of the Circuit Court must, therefore, be affirmed.

4842. THE SCHOONER EXCHANGE
Feh. 24th. Vo

MFADDON & OTHERS.

ey

Present... il the gudges.
&%‘%“Eﬁfﬁﬁ THIS bemng a cause i which the sovereign right
foregn sove-  Claimed by Narvoreen, the reigning emperer of the
veige ot pewce Krench, and the political pelations between the United

with the Unm. .
ted States,  States and France, were mvolved, it was, upon the sug-

comng mto estion of the . ,
our p§NS, ant ) Attor ney General, ordered o 3 hearm

demeanmg i1 Preference to other canses which stood before i on
herselfina  the docket,
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It was an appeal from the sentence of the Circuit sCHOONER
Lourt of the United States,-for the district of Pex}nsyl- EX-
vania, which reverged ihe sentence of the District cHANGE

Courf, and ordered ihe vessel to be restored to the li- Vs
bellants. MSFADDON
& oTHERS.

'The case was this—on the 2ath of August, 1844, John

JdiFaddon & William Grectham, of the State of Marys= ‘;:éf_:‘??;“ \“e‘f;“;t
land, iiled their libel 1n the District Court of the Uni- from the juris-
ted States, for the District of Pennsylvama, against the g:‘ﬂl‘;!r\)g“he
Schooner Eachange, seiung forth that they were her
sole owners, on the 27th of October, 1809, when she
sailed from Baltimore, bound to St. Sebastians,
Spam. That winle lawfully and peaceably pursumg
her voyage, she was on the 50th of December, 4810, vi-
olently and forcibly taken by cerimn persons, acting
under the decrees and orders of Narorneox, Emperor
of the French, out of the custody of the libellants,. and of
their captain and agent, and was disposed of by thosc
persons, or some of them, m vwlation of the rights of
the libellants, and of the law of nations m that behalf.
That she had been brought mte the port of Philadel-
phia, and was then m the jurisdiction of that court, 1
Dossession of a.certan, Denmws JM. Begon, her reputed
captam or master. That no sentence or decree of con-
demnation had been pronounced agamst her, by anv
court of competent yurisdiction, but that the property
of the libellants in her, remamed unchanged and m fult
force. 'They therefore prayed the usual process of the
court, to attach the vessel, and that she might be res-
tored-~to them.

Upon this libel the usual process was 1ssued, return
able on the 50th of August, 1811, ,which was exccuted
and returned accordingly, bui no person appeared fo
claim the vessel m opposition to the libellants. On the
6th of September, the usual proclamation was made for
all persons to appear and show cause why the vessel
should not be restored to. her former owners, buf no per
son appeared..

On the 45th of September, a like proclamation was
made, but no appearance was entered.

On the 20th of September, Mr. Dallasy the Attorney
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scptoN LR of the United States, for the Dismict of Pemisylvama,
EX-  appearcd, and (af ihe mstance of the executive depart-
oHANGE ment of the government of the United States, as it 1s un-
. derstood,) filed a suggestion, to the following effect.
MEFADDON
&ormERS. Protesting that he does not know, and does not admit
~—-—— the truth of the allegations contained in the libel, he
suggests and gives {he.court to understand and be m-
formed,

Thdt 1n as much as there exisfs befween the United
States of America and Napoleon, emperor of France and
king of Ifaly, &c. &c. a state of peace and amity. ;- the pub-
Jic vessels of lus said Ympe¥ial and Royal Majesty, con-
forming to the law of nations,andlaws of thesaid United
States, may freely enter the ports and harbors of the
said United States, and at pleasure depart therefrom
without seizure, arrest, detention or molestation. ‘That
a certain miblic vessel described, and known as the Ba-
luou, or vessel, No, 5 belonging to his said Imperial
and Royal Majesty, and actually employed in Ins ser-
vice, under the command of the Sieur Begon, upon a
voyage from Europe to the Indies, baving encountered
great stress of weather upon the g} seas, was compel-
Ied to ehter the port of Philadeiphia, for refreshment
and repairs, about the 22d of July, 484i. That having
enterced the said port from necessity, and not volun-
tavily 3- having procured the requsite refreshments
and vepairs; and having conformed in all things to
the law of nations and the laws of the United States,
was about to depart from the sad port of Philadel-
phia, and to resume her voyage in the service of lis
said. Imperial and Royal Majesty, when on the 2ith
of August, 4841, she svas seized, arfested, and de-
tamed 1n ‘pursuance of the process of attachment is-
sued ppon the prayer of the libellants. -That the sad
public vessel had not, at any time. been violently and
forcibly taken or captured from the libellanis, their cap-
tam and agent on the high seas, as prize of war, or
otherwise , but that if the saxd public vessel, belonging
{o is smd Ymperial and Royal Majesty as aforesaid,
ever wag a vessel navigating under the flag of the Uni-
ted States, and passessed by the libellants, citizens
thereof, as 1n their libel is alleged, (which nevertheless,
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the said Atforney does not admit) the property of the scmooNER
libellants, 1n the said vessel was seized and divested, 13x-
and the same became vested in His Imperial and Royal -CHANGE
Magesty, withi a pott of his empire, or of a countrv oc- .
cupred by his arms, out of the jurisdiction of the United M¢FapDON
States, and of any particular state of the United States, &oTHERS,
according to-the decrees and .Jaws of France, m such —-—
case provided. And the said Atforney subhitting,

whether, 1n consideration of the premmses, the court will

‘take cognizance of the cause, respectfully prays that the

court will be pleased to order and decree, that-the -pro-

cess of attachment, heretofore xssued, be quashed, that

thelibel be dismissed with costs, and that the said public

vessel, her tackle, &c. belonging to s said TImpe-

rial and Royal Majesty, be released, &c. And the said

Attorney brings here into court, the origimal commission

of the said Sieur Begon, &c.

On the 27th of September, 1811, the libellants filed
their answer fo the suggestion of the District Attorney,
to -which they except, because it does not appear to be
made for, or on behalf, or at the mstanece of the Unifed
States, or any other body politic or person,

They aver, that the schooner 1s not a-public vessel,
belonging to his Imperial and Royal Majesty, but 1s
the private property of the libellants. They deny that
she was compelled by stress of weather, to enter the'port
of Philadelphia, or that she came otherwise than:volun-
tarily , and that the property of thelibellants i the ves-
sel never was divested,. er yested m his Tmperial and
Royal Majesty, within 2 port of his empire, or of a
country occupzed by lis arvms.

The District Attorney, produvced the affidavits of "the
Sieur Begon, and the French coasul. verifying the.com-
mission of the’ captain, and stating the fact, that the
public vessels of the Emperor of France never -carry
with themany other document or evidence that they be:
long to him,-than his flag, the commission, aud the
possession of s officers.

In the commussion it was-stated, that the veéssel was
armed. af Bayonne.. -

On the 4th of October, 1814, the District Judge dis-
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SCHOONER missed the libel with costs, upon the ground, that a pub-
EX-  lic armed vessel of a foreign sovereign, In amitv with
GHANGE: our govermment, 1s not subject to the ordinary judicial
2. tribtinals of the country, so far as regards the question
MCFADDON of title, by which such sovereign claims t6 hold the
& oTHERS. Vessel.

¥rom this sentence, the Iibellants.appealed to the
LCirvcuit Court, where it was reversed, on the 28th of

October, 18141,

From this senfence of veversal, the District Attorney,
appealed to this Court.

Dixxnas, JAttorney of the United States, for the distruct of
Pennsylvama, contended,

1. That this 18 not a case of admiralty and maritime
Jurisdiction,

2. That the public character of the vessel1s suffi-
czently proved, and

3. That bemg a public national vessel of Frauce, she
18 not liable to the ordinary judictal process of this
country

1. It ought to appear upon the proceedings themselves
that this 1s a case of admiralty and maritime jurisdic-
tion.

In England the jurisdiction of the Court of admwalty
comprehends three branches. 4. The crunnal juris-
diction, for the punishment of offences committed upon
the high seas, or submitted to its cogmizance by the
statute law.

2. The pruze jurisdiction, as to captures as.prize of
“war, on the-high seas. 3. The Instance Court, wlhich
has jurisdiction of forts committed at sea, in which case
locality 18 essential, and of maritime contracts, which
are also perhaps local.

The disteict Courts of the United States, have the
same three branches of jJursdiction, but the jurisdiction
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must be shewn 1n the proceedings, together with the au- scHooNER
thority to seize.within our waters. Laws United States, Ex-
Vol. 1.°p. 53, sect. 9, 44.  Vol.. 3. p. 94. sect. 6. 3. Dall. 6. CHANGE

'v’

But the libel does not bring the case within éither of M‘FADDON
those branches of jurisdiction. The libel sumply states & oTHERS.
that while she was lawfully and peaceably pursuing her ——e—a——-
voyage, she was forcibly seized under the decrees of
Napoleon, emperor of the French. It does not allege
any crime upon the high seas. It does not- state the
gerzure to be as prize of war It does not allege a
tort committed upon the bhigh seas, nor any maritime
contract. The admiralty has no jurisdiction upon the
mere possession of the vesselin our harbors; unconnect-
ed with a toft on the high seas. Nor upon a tort com-
mitted here, or in a-foreign country—nor upon a mere
guestion of title. 2. Browne, crv. and ad. law 110, 111,
413, 114, 145, 146, 117

There 1s not a single mstance of admiralty jurisdic-
tion exercised-1n this country without possesston; cou-
pled with a maritime tort. -

2. As to the proof of the public character of the ves-
sel. The flag, the public commission, and the posses-
ston of the officer, have always been sufficient evidence,
at sea or 1n port—and for fiscal or executive purposes.
‘Why should it not be sufficient evidence in a judicial
proceeding? No public vessel ever carries any other
documents. No other proof of property in the sove-
reign 15 ever required. ¥t1s acknowledged m all our
treaties. Even the common law requires only the hest
evidence which the nature of the case admits.

In the case of M Pichon, «. Dall. 324. no other evi-
dence of lis public character was produced or requir-
ed, than a letter from Talleyrand, the French mmister
for foreign affairs. Upon that evidence he was dis-

charged.

HARPER, for the Appellees.

Admitted that the commission, the flag, and the pas-
session, were sufficient evidence of the public character

of the vessel
VOL., VI2. 17
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g0HooNER  DArnAs—The primcipal question then is, whether 2
EX-  public national vessel of France, commgmnto the United’
cHANGE States to repair; s liable to be .arrested upon the claim
5 g, of-title by an mdividual ?
MfFADDON

&orners. Tlus vessel was seized by a sovereign, i virtue of
a——-—lis sovereign. prerogative. In such a case, the claim
of the mdividual merges m the right of the offended
sovereign. The size of the vessel can make no differ-
ence. Upon principle, the Royal George, belonging to
his Britannic majesty 1s as liable to this process, as the
Balaou No. 5. Suppose a British frigate lying at New
York, and one of her seaman should escape and libel
her for his wages—the same argument which will sup-

port this case would support that.

This was one of the sexzures under the Rambouille
decree. We do net justify that decree, but we say that
whenever the act 13 done by a sovereign in lus sove-
reign character, it becomes a matter of negotiation, or
of reprisals, or of war, according to its importance.

It 1s proved that she arrived 1n distress—that she had
been “sent on a distant mission with a military cargo.
No assent to submit to the ordinary jurisdiction of the
country, can be presumed in such a case as that. She
had committed no offence while heres She did not come
to trade. There was no 1mplied waver of the peculiar
immunities of a public vessel. The right of free pas-
sage was open to her, as it was to the public vessels of
every other nations except England, whose ships were
expressly excluded by a particular statute,

But put the question generalty, can a vessel oi war,
for.any cause, be attached at the suit of an mdividual.
In do'ubtful cases the argument ab mconvementi, ought
to have great weight. "The jurisdiction now claimed
would extend to all men, to all suifs, to torts and to con-
tracts, to every vessel seized 1 a foreign port and ta-
ken mto the public service. Impressed seamen might
libel a whole British squadron for their wages. The
peace of our ports and harbors would be at the mercy
of the mdividuals. It would be ympossible to carry it
into practice. The sentence of the Court could not be
executed. It 1s beautiful m theory to exclamm «fiat
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Justitia—ruat celum, but justice 1s to be admunistered scHOONER
with a due regard ta the law of nations, and to the .Ex-
rights of other sovereigns. When an individual re- CHANGE
cewves an myury from a foreign sovereign, he must com- v,
plain to lus own government, who will make it a matter M¢FAIDON
of negotiation, and. if justice be refused may grant re- &OTHERS.
prisals, Groe———

Our acts of Congress never subject foreign public
vessels to forfeiture, The non-infercourse act (as it 1s
called) forfeits private, but not public British vessels—
the public vessels are forbidden to come, if they do
come, you order them to depart. If they refuse and you
are not strong enough to drive them away, you prohibit
supplies tothem , but you do nof subjectthem to forfeiture.

‘We do not, however, deny the right of a nation to
change the public law as to foreign nations, upon give
mg notice. We may forbid the entrance of theiwr pub-
lic ships, and pumsh the breach of this prohibition by
forfeiture , nor do we deny the obligation of a foreign
sovereign to conform to pre-existing laws, as to offen-
ces—and as to the acquisition of property , nor his
liability for s private debts and contracts. Vailel,
426. B. 2. ¢. 18. sect. 340. 34a. 336, So if a sovereign
descend from the throne and become a merchant, he
submits to the laws of the country  ¥f he contract pr-
vate debts, his private funds are liable. So if he char-
ter a vessel, the cargo 1s liable for the freight.

But 1 the present case he appears i _his soveraign
character , the commander of the national vessel exer-
cises a part of ns sovereign power,, and 1n such a case~
1o consent to submit to the ordinary judicial tribunals
of the country can be mmplied., Such umplied consent
must depsnd on theact, on the person, and on the subject,

Such consent 1s umplied where the mumcipal’ law,
previously: provides and changes the ‘law of nations—
where it regulates trade—whereit defines and pumsh-
es crimes, and where it fixes the t2nare of property
real or personal. But it cannot be implied where the
faw of nations 1s .unchanged—nor where the. implica-
tion 18 destructive of the imdependence, the equality,
and dignity of the sovereign. Such a Jurisdiction 1s
not given by the congtitution of the United States, nor
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SCHOONER 1§ it mentioned in the judiciary acts. If so.importani,
BX-  ajurisdiction was mtended to be given, it would cer-
CHANGE tainly have been ‘mentioned and regulated by law. It
0. cannat be derived from any practical construction of
MCFADDON our-laws. In 4794, the'public vessels were not sexzed,
&oTHERS. byt ordered away. The mpost law, (Laws of U. S.
e V0l &. p. 334, sect. 31) excepts public.vessels, from
the obligation.to make report and entry The act of
March 3d, 1805, (Vol. 7 p. 334, sect. 4 ) for the pre-
servation of peace in our ports and harbors, gives au-
thority to the president to prohibit the foreign armed
vessels from entermg our ports, and to order those to
depart which may haye entsred, and if they refuse to
depart, to prohibit all intercourse with them, and to
drive them away , but not to seize them. Public ves-
sels were excepted from the embargo, 1n 1807 and 1808.
(Lows U. S. Vol. 9. p. 7,-sect. 2. and p. 248. sect.

i, 2, and 3.)

The judicral construction of ‘the law by the courts in
Pennsylvania, was, that a state could not be subjected
to judicial process, unless by the words of the Constitu-
.tion of the United States: and many sound mmds were
of opimon that even those did not give the jurisdiction,
and when it was finally decided 1n the Supreme Cowrt
of the United States that a suit might be mamtamed
agamst a state m the Federal Courts, the states amend-
ed the constitation so as not to admit of that construc-
tion.

The case of Nuthan . the Commonwealth of Virgima,
4 Dall. 77, was a foreign attachment agamst some mili-
tary stores belonging to the stale of Virgima the ob-
Ject of which was to compel an appearance; and the
court refused to compel the sheriff to return the writ,
bewg of opmion that Virgma being a sovereign state
could noj be campelled to appear mn a court m Pennsyl-
vama. ‘The present process agamst the vessel 15 to
compel an appearance. It 1s true the master may give
gecurity; but to corpel hum to do so 1s to bring the
emperor into court, and to subject hum, m his sovereign
character, to the jurisdiction of the courts of the United
States.

The Cassuus, (in the case of United States . Judge
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Peters, 8 Dall. 121, and Ketland, qui tam v. the Cassius, SCHOONER
2 Dall. 365) had violated a municipal law of the United  ©x-
States; yet, being: a public vessel of France, the g0~ CHANGE
vernmert of the Unitpd’ States directed' the attorney v,
general to file a suggestion, stating the character of the McFanDON
vessel, which it was supposed would have taken the &oTHERS.
case out of the jurisdiction of the court. But the case ———er——
‘went off upon another objection to the jurisdiction.

There 15 then no municipal law, nor any practical
construction by the executive, the legislative, or the
Judicial department of our government, which autho-
rizes the jurisdiction now claimed, we can only have
recourse to the law of nations to try the validity of that
claim. That law vequires the consent of the sovereign,
either express or implied, before he can be subjected te
a foreign jurisdiction, 2 Rutherford, 163 to 170. There
1s no express assent of a foreign sovereign to the juris-
diction-over his prerogative. The distinction 1s between
his private acts, and his acts-as sovereign, and between
his private and his public property  ¥at. B. 2, p. 343,
ch. 1%, § 213, 216. 2 Ruth. 536. Vat. 767, B. &.-c. 7,
§. 108, Maréiyn 184. Ruth. 5% Galliam-B. 1, c. 5.

The cases of mmplied assent are, 4. Trade, when his
goods are liable for freight, or liable to his factor for
advances, &c. or liable to pay dutics. In all which
cases there 1s a specific lien on the goods. 2. In case
he acquire property in the country, whether real or
personal. 3. In case of offences agamst existing laws,
such as entermng when prohibited, or breaking the
peace when m port. But the law of nations excludes
the implication and -presumption m every case where'
the sovereignty 1s concerned—as 4. In the case of an
ambassador—2, Of the sovereign himself—3. The pass-
ng of his armies through the country, i which case he
retams all lus rights of sovereignty and jurisdiction
over his atmy—4. In case of his navy passing through
our watcrs,

The British government, although it authorizes the
search of private slups for their seamen, disclaims the
right to search ships of war, even on-the oceany the
place of common jurisdiction.

-Bynkershosk, p. 39, c. &, for-the first time asserts a.
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SGHOONBL principle not recognized by any prior writer- viz. that
", Ex- the goods of the sovereign, however acquired, whether
CHANGE of a public or private nature, ave liable to process to
0. compel an appéarance. But he dees not cite one ad-
MPADDON Judged case, nor one writer upon the law of nations to
“&oTHERS, support hun. The only case he cites 1s from Huber,
~~—-——o and that demes the junisdiction. The exuma which he
cites 15 only a kind of chronicle or journal, like the an-

nual register.

It xs a book of no authority. The case of the queen
of Spam’s ship arrested at Flushing, and the queer of
Bohemia’s 1 465%, which were released by the states
general, are agamst-lum. His book clearly shows that
the practice of nations 1s agamst lus doctrne. It 1s
evident that he alludes to.a practice of citation m the
states of Holland, or among the members of the Ger-
manic body.

The general principle 1s agamst hin. He 15 opposed
by other writers and supported by none, He 1s op-
posed by the practice of nations and supported by no
Judicial decision.

If the courts of the United States should exercise
such a jurisdiction it will amount to a judicial declara-
tion of war. There 1s already a case before this court
m which it will be called upon to decide wliether St.
Domimgo be an imdependant nation, and another m
which it 1s o determine whether the crown of .Spam
belongs to Ferdinand the 7th or Joseph. Bonaparte:
¥f this court 1s to exercise jurisdiction upon subjects of
this nature, it will absorb all the functions of govern-
ment, and leave nothing for the legislative or executive
dopartments to perform.

Hare, conira.

"The position which we are to meet, 15 understood to
be this, That the possession of property by a foreign
soyereign, without the limifs of his jurisdiction, and
within the limits of the United States, precludes all ea-
quiry:into the title of the thing within his possession.

This principle, we say, 1s unfounded. The general
zule 15 that all sovereiguty 1s strictly local;-and vannot
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be.exercised beyond the territorial limits. 'This flows scooNER
from the nature of sovereignty, which bemg supreme  Ex-
power, cannot exist where it 1s not supreme. & Cranch, CHANGE
279, Rose v. Himely. "There 1s no mstance of its actual .
extra-territorial operation, except where by fiction..of MéFADDON:
Taw it 18 supposed to be territor:al, or at most where &oTHERS.-
it ‘exclusively operates upon its ewn subjects. "The w—eri-mm—
houschold of an.ambassador 1s supposed fo be within

the territorial jurisdiction of his sovereign. Fuitel 4458;.

Martyn 228,250,

In other respects the righis of an ambassador are
his own rights founded i considerations appertdining
exclusively to the ambassadomal character. In the
vgssels belonging either to his nation. or to himself; he
may exercise, on the lugh- seas, a limited jurisdiction.
The same primnciple operates here. The shrp 1s consi-
dered as part of Ins territory. .But inths case hig ju~
risdiction extends’ over is own subjects only. His
drmies abroad are algo subject to his jJurisdiction,.but
this i the.result of positive compact, without,which
they cannot go abroad.

‘The general principle tlien being in our favors our
adversaries must show-the exception.

Whatever is within the extent of'a country, 1s within
the authority of its sovereign, and if any dispute arises-
concerning the effects within the country or passimg
%'ougk dtyit must be decided by the judge of the place.-

e %46,

Unless the case now before the court be an exception,
thus rule 1s upiversal. Xt grows out of ihe first princi-
ples of government, which 1 giving seeurity assumes
wnsdiction,

The general authority over;thie property-of foreign-
ers 18 as“absolute as over the property of subjects.

The arguments m-favor of the exception are drawm
rather from inconvemence than from principle, butcan-
ot be supported upon either ground. i}

As it regards the private property of the sovereigny
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sCHOONER Why not assume jurisdiction? Because 1t 1s ‘sard, it
EX-  would violate Ins dignity, masmuch as it 1s to be pre-
cuaNGE sumed that he will never do wrong. Such a presump-
v, tion, contrary to the fact, may be calculated to gve
M‘FADDON lim weight at home, but can be of no use abroad. It
SorgERs. 1s not umversally adopted cven at home. The king of
<~ England may be sued by monstrans de droit. States
may prescribe the mode 1 which they shall be sued.
"T'his 18 a matter of mternal regulation. Will you then
respect a foreign sovereign more than his own subjects

are bound to respect hum?

If the sovereign of any free country should unlawful-
ly seize the goods of one of his. subjects, he would be
liable m lus private capacity like any other person. As
regards the public property of a foreign sovereign, why
should there be any distinction, where the only object
of the suit 13 merely to ascertain the right,

His public service may suffer, but will you respect
that service at the expence of the rights of your own
citizens?

But it 1s sa1d, if you arrest this vessel you may ar-
rest a fleef. This 1s true—and when a foreign fleet
shall have been created by the plunder of our own citi-
zens, let it be arrested.

But the danger of such a case 1s remote and amproba-
ble. The libel must be supported by oath and probable
cause. ‘A judge would not hastily divect process agauit
a flect.

But consider the inconveniencies on the other side.
Your own citizens plundered. Your national rights
violated. Your eourts deaf to the complaints of the m-
Jured. Your government not redressmg their wrongs,
but giving a sanction to their spoliators.

The argument of our opponents allows no remedy to
the citizen although dispossessed of his property withmn
the limits of our own territory Although the ship
should have been seized 1n the Delaware, and converted
mnto a public-armed vessel, we are supposed to have no
redress. It does'not appear upon the face of the pre-
sent proceedings, that this was not the case.
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"The argument. of mconvenience 1s equally applicable semooNER

o cases m which our own laws authorize process to  xx-
wssue.  Thus, under the. act of June 5th, 179%, § 3, Vol. eHANGE
3. p. 89, if any ship shall be armed 1n any of the waters .
of the United States, with intent to be employed 1n the msrapmox
service of any foreign state to cruize agamst the $ub- &orBeEs:
Jects of another foreign state with whom the United —— ..
States are at peace, such ship shall be forfeited. So
also m case a foreign armed ship should be found smug-
gling. In cases of fort then, there 1s a remedy against
the public armed ship of a foreign sovereign. It 1s
obvious also that there must be such remedy 1n cases of.
confract. As in the case of material men for repawrs—
Bottomry and mortgage—wreck and pledges. If -he
may pledge, the pledge may be proceeded agamst. If
then there ave cases both of fort and contract m which
there 1s a remedy, why not 1 this?

It 1s m van to urge agamst the right of proceeding;-
the mconvemences that may vesult from the mode;

On primciple; then, there 1s no foundation for the ex-
ception. Nor 1s it warranted by authority:.

Vuttel, B. 2, § 83, says & Many sovereigns have
* fiefs, and other properties, i the lands of another
< prince they thercfore posszss them wn the manner of
¢ other ndimduals.”” Thus the kigs of England- did
homage for the lands they held in France,

JMartins (‘p. 85, 182, Book 5, sect. 9) says that the
supreme police extends over the property of a sove-

reign.

The cages of Glass . Sloop Betsy, 3 Dall. 6—Rose v.
Himely and Hudson ». Guestier, 4 Cranch 279. The
Cosmopolite, 5 Rob. 209, and the authority of Jxum
245, 246, affirm the right, m certaim cases, of examn:
mg the legality of the prizes of foreign sovereigns.

Prizes are made for account of the sovereign:: In
England they are distributed according to the prize
act; but if made by a non-commussioned vessel, they
are droits of the admralty

VOL. VII. 48
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gcHooNER 'The possession of the captors 1s the possession of the
EX- sovereign. In these cases therefore the right of the
CHANGE sovereign to the thing i his possession 1s subjected to
v.  judicial mnvestigation.
MSFADDON
&oTHERs. Bynkershoek upon Ambassadors, 40 to 46, expressly
——-—— states that the property of the sovereign, public and
private, 1s subject to the authority of the judge of the
place. 2 Rutherford 476, 382. The case of the Swed-
1sh convoy 1s also an authority te the same effect.

The Constitution of the United States, Art. 5, sect. 2,
expressly gives the courts of the United States Jurisdic-
tion 1 cases between citizens and foreign states.

The cases cited on the other side refer only fo suifs
brought directly against a sovereign, or to compel his
appearance. But such cases are whelly mapplicable,
because not brought m consequecce of your jurisdiction
over the thing within your territory, but to create a
jurisdiction over the person which is without it.

In Massachusetts suits between foreigners by process
of attachment, cannot be sustained , but the right to the
thing wn dispute, whether between foreigners or others,
will be ascertained there.

You cannot draw to your jurisdiction those who owe
you neither a local nor an absolute allegiance, but you
may enquire mto the validity of every claim to a thing
within your jurisdiction.

This doctrme 1s peculiarly applicable to sovereigns :—

In the case 6f Olmsteaq v. Kutenhouse’s executors, (5
Cranch 115, under the name of Unifed Stales v. Judge
Peters ) the state of Pennsylvama contended that the
District Court had not jurisdiction, because she, as a
-sovereign state;-claimed the money mn the hands of the
executors, and was really the party interested, but
this court decided that, as the state was not ostensibly
a party, and as the thing was within the jurisdiction of
the Court, the District Court should proceed to enforce
its sentence , thereby clearly marking the distinction
between a suif aganst a sovereign, and a process
agamnst ¢ thing claimed by a sovereign.
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HABPER, on the same side.
Two questions are raised m this case.

1. Whether this be a case of admiralty Jurisdiction,
and )

2. Whether a judicial remedy can be gwven for g
wrong done by a foreign sovereign.

4. The libel states the serzure to have been made
s¢ during the voyage”—and the answer to the claim de-
nies that she was seized m port—it follows. therefore
that she must have been seized upen the high seas.

2. As to the general power to mterfere m case of an
illegal se1zure made¢ by a foraign sovereign.

Sovereignty 1s absolute and wwversal. This 1s the
general rule.  But it 1s contenaed that there 15 an ex-
ception 1 four cas.s.

1. As to the persor of a fureign sovereign.
2. As to his amuassadors.
8. As to his armies, and

4. As to his property—which last 1s said to be-an
mference from the three former cases. But the three
former cases are all: founded.upon consent, and the lat-
ter 1s not; consequently there can be no analogy he-
tween them. Besides, these cases are not exceptions to
the sovereignty, but merely exemptions from the ordin-
avy judicial process, by consent of the sovereign. If g
foreign sovereign comes secretly mto the country, he 1s
not protected from ordinary process, but when he
comes openly m his character as a sovereign, an assent
18 mmplied, and he comes with all the immunities
mcident to his dignity, atcording to the common under-
standing of the word. All the cases supposed to be
against us are founded upon consent. Bynkershoek also
places it upon the ground of consent, and he 18 support-
ed by Barbeyrac and Galliana.

SCHOORE
EX~-
CHANGE
Ve
MSFADDORN

OTHERS.
—-——--—:ﬁg\
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scmooNER 'The positive authorities aganst the exemption of the
Ex-  property of the sovereign from the ordinary judiciat
GHANGE process, are Bynkershoek 25, Jurtins 182, and 2 Ruther-
v, Jord ¥76. 'The Constitutjon of the United States takes
»eFApDON for granted the suability of the states, and merely pro-
&oTuers. vides the means of carrymg the principle into effect.
— The exemption of the sovereign himself, s ambassa-
dor and his armies,-depends upon particular reasons
which do not apply to hus property, nor fo his ships of
war.

PINENEY, Jflorney Generaly m reply.

When wrongs are mflicted by one nation upon ano-
ther, m tempestuous times, they cannot be redressed by
the judicial department. Its power cannot exteng be-
yond the terriforial Jurisdiction. However unjust a con-
fiscation may be, a judicial condlemnation closes the ju-
dicial eye upon its enormity The right to demand re-
dress belongs to the executive department, which alone
vepresents the sovereignty of the nation i ifs mterceurse
with other nations.

The simple face 1o thig case 1s, that an individual 13
geeking, m the ordinary course of justice, redress
agamst the act of a foreign sovereign. But the rights
of a foreign sovereign cannot be submitted to a judicial
tribunal. e 1s supposed to be out of the countrv, al-
though he may happen to be within it.

An ambassador 1s unquestionably exempt from the
ordinary jurisdiction , but if he commit violence it may
be lawfully repelied by ‘the injured mdividual—so if he
commit public violence he may be opposed by the na-
tion. This right arises from the necessity of the case.
But as to erdinary cases he 1s to be referred to the trz-
bunalg of his own country. In cascs where those tri-
bunals cannet nterfere to prevent the mnjury, the jurs-
diction of the country for that purpose, may mterfere,
but when the act 1s done, anw. prevention 18 {oo late, he
must be referred to hus own {ribunals.

We claum for this vessel, an immunity from the oxdi.
nary jurisdiction, as extensive as that of an ambassador,
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or of the Sovereign himself ;—but no furtheri—it she scnooNep
attempt violence, she may be restrained. BX-
CHANGE

The constitution ‘of the United States, decides no- v,

thing—it only provides, a tribunal, if a case can by pos- MéFADDON

sibility exist. & oTHERS.
The statutes of the United States, are 1n hoctility to

the 1dca of jurisdiction.—Private vessels are made liable

o confiscation, buf public vessels are to be driven away

The remedy 1s by opposing Sovereign to Sovereign,

not by subjecting hum to the ordinary jurisdiction.

The jurisdiction over things and persons, 13 the same
in substance. The arrest of the thing is to obtamn ju
visdiction over the person.

A distinction 1s talen between civil and territorial ju-
risdiction, civil jurisdiction 1s referrcd to cousent,—
it binds all who have consented. Territorial jurisdic
tion goes farther, it operates upon those who have not
assented——such as aliens—but the alfen must do some-
thing—he must come withm the {erritory whereby he
gubmits to the jurisdiction—so if he purchases propeiiy
within the country, or sends property anto the territory,
n ordinary eases, his assent 1s mplied. But if the pro.
nerty of an alien, be forcibly or fraudulently carried
within the territory, no consent is implied, and conse
guently there 1s no ground for jurisdiction.

If a foreign Sovereign be found n the ferritory, he s
not liable to the ordinary jurisdiction. Vattel places
Iis exemption on the ground, that he did not mtend to
submit to it.—Rutherford, on the ground of the assent
of the other Sovereign.

The case of the Ambassador 1s precisety in pomt—his
sminunities depend upon the mmplied assent. The rea-
som 18, that ne may be independent. Grotius, places it
apon the conventional, and Rutherford, upon the natur,
al law of nations.

Soin the case of the passage of iroops through a
neutral territory, the perrmssion to pass, impliesa com-
pacty that they should enjoy 2ll necessary immunities.
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scHOoNER From the nature of the case, they cannot be subject to
Ex- the ordinary jurisdiction of the country, through which
cHANGE they pass. To suffey one of the soldiers to be arrested
v,  for a debt due to a citizen of that country, would be 1n-
'MFADDON consistent with the permission to pass.
& OTHERS.
emome— We pre asked, whence we infer the immunity of the
public armed vessel of a sovereign. We answer from
the nature of sovereignty, and from the umversal prac-
tice of nations from the time of Tyre and Sudon.

Sovereigns are equal. It s the duty of a sovereign,
not to submit Ius rights to the decision ofa co-soverergn.
He 1s the sole arbiter of his own 1ights. He acknow-
ledges no supertor, but God alone. To lus equals, he
shows respect, but not submussien.

Ths vessel 1s not the ordinary property of a sove-
reign.—It1s his national property—a public ship of war
duly commussioned. There 1s no difference 1 prmcl-
plé between such a vessel, and an army passing through
tle territory. She has the same rights. She has your
prmssion to pass, and you are bound to give her all
secessary mmmunities. You gave her an asylum a3
/he praperty of a great and powerful nation, you must
‘ot suffcr her to be thereby entrapped m the fangs of 2
municipal court. She was charged with public despat-
ches , she visited your ports wn ifinere. It was a de-
flexion merely, that she mght more effectually perform
her voyage. Itwasa mere passage through your juris-
diction. Her commander had an unquestionable right to
exclusive jurisdiction over her crew.  In the eye of the
law of nations, she was at home, whether i your ports,
or upon the ligh seas. The exemption from delay,1s
more necessary than the exemption from final condem-
nation.

By the usage of states, no other evadence 13 required
of the property of a sovereign than s commission and
flag. Tlus 18 strong evidence, that such property 1s not
gubject to the ordinary jumsdiction of the country
Otherwise other documents would be required and would
be furmshed. No others are required at sea, nor on
shore. This usage of nations 1s umversally known,
and as the vessel sailed upon the faith of such a usage,
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good faith requires that you should receive the flag and scmooneR

comnussion as evidence of the character of the vessel. EX-
CHANGE
Ths court will not decide thus case upon the authori- 0.

ty of the slovenly treatise of Bynkershoek, or the ra- M‘FADDON,
vings of that sciolist Martins, but upon the road prin- & omHERS
ciples of national }Jaw, and national mmdependence. One
would as soon consult Gibbons or Hobbs, {or the doc-
trmes of our holy religion as Martins for the primciples
of the law of nations. Bynkershock, upon this pomnt,
draws his authorifies from Dutch courts, and Dutch
Jurists. Not one of his cases was adjudged, except that
cited from Huber. And in one of the cases, the states
general requested that the vessel should be discharged,
which had been arrested 1n Zealand, for a debt due from
Spain, saymg that they would write to the Queen of
Spam, to pay her debts, or they would be obliged to 1s-
sue letters of marque and reprisal,—wbhich was the pro-
per course. The other cases were only abortive at-
tempts to subject national property to the ordinarv ju-
risdiction of the counfry

—

The case of the Swedish convey, was upon the ground,
that the convoy resisted by force the rignt of search. It
was war quoad hoc , and the serzure was made as prize
of war. But that case was never decided.

In the case of Glass v. The Sloop Betsy, the privateers
commission was to capture the property of an enemy,
but she had captured that of a friend.—The court did
not subject the prrvateer to thewr junisdiction, but the
prize which she had wrongfully made.

Merch 3d. AU the Judges being present.

MARsHALL, Ch. J. Delivered the opiion of the Courr.
as follows

This case mvolves the very delicate and mmportant
mquiry, whether an American citizen can assert, m an
American court, a title to an armed national vessel.
found.within the waters of the United States.

. The question has been considered with an earnest so-
licitude, that the decision mav conform fo those princs
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sCHOORER ples-of national and municipal Jaw by which it ought to
EX-  be regulated.
CHANCE
. In explofing an unbeaten path, withfew, if any, aids
MFADDON from precedents or written law, the court has found it
& OTHERS. necessary to rely much on general principles, and on a
m—emimeee 3 tram of reasoning, founded on cases in some degree
analogous to this.

The jurisdiction of courts 1s a branch of that whichis
posgessed by the nation as anandependent sovereign
povier.

"The Jurisdiction of the nation within its own territory
18 mecessarily exclusive and absdlute. Itis susceptible
of o limitation not imposed by ,itself. Any restriction
upon it, deriving validity. from an external source, would
imply a diminution of its sovereignty to the extent of
the restriction, and 'an mnvesiment of that sovereignty
tothe same extent i that power which could impose
such restriction.

All exceptions, therefore, to the full and complete
power of a nation within its own texrritories, must be
traced up to the consent of the nation itself. They can

ow from no other legitimate source. .

This consent may be either express or ymplied. In
the latter case, it 15 less determinate, exposed more to
the uncertamties of construction, but, if understood.
ot less obligatory.

The world being cdimposed of distinct sovereignties,
possessimg equal rights and equal independence, whose
mutual benefit 1s promofed by mmtercourse with each
other; and by an mterchange of those good offices which
humanity dictates and its wants require, all sovereigns
have consented to a rclaxation 1n practice, m cases un-
der certain peculiar circumstances, of that absolute and
complete jurisdiction withim their respective territories
which sovereignty confers.

This consent may, m some instances, be tested by
common usage, and by common opnion, growing out of
that usage.
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A nation would justly be considered as violating its sémooNER
faith, although that faith might not be expressly plight- =®x-
ed, which should suddenly and without previous notice, cEANGE
exercise ifs territorial powers in a manner not conso- v,
nant to the usages and received obligations of the ci« #'EADDOR
vilized world. & OTHERS.

————cr . ————
)

This full and absolute ferritorial jurisdiction bemg
alike the attribute of every, sovereign, and bemng 1nca.
pable of conferring extra-territorial power, would not
seem to contemplate foreign sovereigns nor their sove-
reign rights as its objects. One sovereign being m no
respect amenable to another, and being bound by obli-
gations of the hughest character not to degrade the dig-
nity of his nation, by placing himself or its sovereign
rights within the jurisdiction of another, can be suppo-
sed to enter a foreign territory only under an express
Ficense, or n the confidence that the immunities belong-
mg to his independent sovereign station, though not ex-
pressly stipulated, are reserved by umplication, and will
be extended to him.

This perfect equality and absolute independence of
sovereigns, and this common nterest impelling them to
mutual mtercourse; and an imterchange of good offices
with each other, have givenrise to a class of cases m
which every sovereign 1s understood to wave the exer-
cise of a part of that complete exclusive territorial juris-
diction, which has been stated to be the attribute of every
natlon.

1st. One of these 13.admitted to be the exemption of
the person of the sovereign from arrest or detention
within a foreign territory

Ifhe enters that territory-with the knowledge and li-
cense of its sovereign, that license, although containing
no stipulation exempting his person from arrest, 1s um-
versally understood to imply such stipulation.

Why has the whole civilized world concurred m=this
construction? The answer cannot be mistaken. A fo-
reign sovereign 1s not understood as mtending to subject
humself to a jurisdiction mcompatible with his dignity,
and the dignity of hus nation, and it 1s to avoid this sub-~

VOL. ViI. 19
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Jection that the license has been obtamed. The cha-
racter to whom it 1s given, and the object for which it
18 granted, equally require that it should be construed
to xmpart full security to the person who has obtaned it.
This security, however. need notbe expressed, it 1s1m-
plied from the circumstances of the case.

Should one sovereign enter the territory of another,
without the consent of that otner, expressed or mmplied,
it would present a question which does not-appear to be
perfectly settled, a deciston of which, 15 not necessary
to any conclusion to which the Court may come 1n the
cause under consideration. Ifhe did not thereby ex-
pose humself to the territorial yurisdiction of the sove-
reign, whose domimons he had entered, it would seem to be
because all sovereigns impliedly engage not to avail
themselves of a power over thewr equal, which a ro-
mantic confidence m their magnammity has placed in
therr hands.

2d. A second case, standing on the same principles
with the first, 1s the immunity which all civilized na-
tions allow te foreien mmisters.

‘Whatever may be-the principle on which tlus immu-
nity 1s established, whether we consider hum as in the
place of the sovereign he represents, or by a political
fiction suppose him to be extra-territorial, and, there-
fore, in point of law, not within the junsdiction of the
sovereign at whose Court he resides, still the immuni-
ty itself is granted by the governing power of the nation
to which the mimster 1s deputed. 'Ths fiction of ex.-
territoriality could not be erected and supported agamst
the will of the sovereign of the territory ~~ He 1s suppos-
ed to assent to it.

This consent 1s not expressed. It 1s true that in
some countries, and in this among others, a special
law 1s_enacted for the case. But the law obviously
proceeds on the 1dea of prescribing the punishment of
an fct, previously. unlawful, not of granting to a foreign
mumster a privilege which he would not otherwise
possess.

The assent of the sovereign to the very important
and extensive exemptions from térriforial jurisdiction
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which are admitted to attach to foreign ministers, 1S sSCHOONER
mnplied from the considerations that, without such ex-  Ex-
emption, every sovereign would hazard us own dignity cmaneE
by employmg a public mimister abroad. His mnster V.
would owe temporary and Iocal allegiance to a forcign M<FADDON
prmce, and would be less competent to the objects of his &oTHERS.
mission. A sovercign committing the interests of his meemee—ro
nation with a foreign power, to the care of a person

whom he has selected for that purpose, cannot mtend to

subject ™1s minister i any degree to that power; and,

thereforve, a consent to receive him, implies a consent

that he shall possess those privileges which his primcipal

imtended he ‘should retam—privileges which are essen-

tial to the dignity of lus sovereign, and to the duties he

1s bound to perform.

In what cases a mmster, by infracting the laws of
the country m which he resides, may subject himself-to
other pumishment than will be inflicted by his own sove-
reign, 1s an mqury foreign to the present purpose. 1f
lis crimes be such as to render him amenable to the
local jurisdiction, it must be becausc they forfeit the
puivileges annexed to hus character, and the mimster,
by violating the conditions under which he was received
as the representative of a foreign sovereign, has surren-
dered the immunities granted on those conditions, or,
according to the true meanmg of the original assent, hag
ceased to be entitled to them.

3d. A third case in which a sovereign 1s understood
to cede a portion of lus territorial jurisdiction 1s, where
he allows the troops of a foreign prince to pass through
s dominions.

In such case, without any express declaration wav-
g jurisdiction over the army to which this right of
passage has been granted, the sovereign who should at-
tempt to exercise it would certainly be considered as vi-
olating lus faith. By exercismg it, the purpose for
which the free passage was granted would be defeated,
and a portion of the military force of a foreign indepen-
dent nation would be diverted from those national ob-
Jects and duties to which it was applicable, and would be
withdrawn from the control of the sovereign whose
power and whose safety might greatly depend on retain.
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g the exclusive commana and disposition of this force.
The grant of-a free passage tlierefore implies a waver
of all jurisdiction over the troops quring thewr passage,
and permits the foreign geneval to use that discipline,

M¢FADDON and to mnflict those pumshments which the government
&oTHERS. of his army may require.

wAt—— - cp—

But if, without such express permit, an army should
be led through the territories of a foreign-prince, maght
the jurisdiction of the territory be mghtfully exercised
over the mdividuals composing this army 2

Without doubt, amilitary force can never gamn mmu-
nities of any other description than those which war
gives, by entering a foreign territory agamst the will of
its sovereign. But if his consent, imstead of bemg ex-
pressed by a particular license, be expressed by a gener-
al declaration that foreign troops may pass through a
specified tract of country, a distinction between such
general permit and a particular license 18 not percerv-
ed. It would seem reasonable that every immunity
which would be conferred by a special license, would be
m like manner conferred by such general permit.

We have seen that a license to pass through a territo-
ry 1mplies immunities not expressed, and if 1s material
to enquire why the license itself may not be presumed ?

It 1s obvious that the passage of an army through 2
foreign territory will probably be at all times mconveni-
ent and myurzous; and would often be imminently danger-
ous to the sovereign through whose domnion it passed,
Such a practice would break down some of the most de-
asive distinctions betiveen peace and war, and would
reduce a nation to the necessity of resisting by war an
act not absolutely hostile in its character, or of exposing
itself to the stratagems and frauds of a power whose m-
tegrity might be doubted, and whomightenter the country
under deceitful pretexts. It 1s for reasons like these
that the general license to foreigners to enter the domm-
ton5 of a friendly power, 1s never understood to extena
to a military force, and an army marching mto the
dominions of another sovereign, may justly be consider-
ed as committing an act of hostility , and, if not opposed
by force, acquires no privilege by its wrregular and un-
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proper conduct. It may however well be questioned SCHOONER

whether any.other than the sovereagn power of the state  EX-

be capable of deciding that such military commander CHANGE

18 without a license. 0.

MSFADDON

But the rule which 1s applicable to armies, does not & 0THERS.

appear to be equally applicable to ships of war entering ———-———-

the ports of a friendly power. The mjury wnseparable

from the march of an army through an inhabited coun-

try, and the dangers often, indeed generally, attending

it, do not ensue from admitting a ship of war, without

special license, mto a friendly port. A different rule

therefore with respect to this species of military force

has been generally adopted. If, for reasons of state,

the ports of a nation gencrally, or any particular ports

be clogsed agamst vessels of war generally, or the ves-

sels of any particular nation, notice 1s usually given of

such determination. If there be no prohibition, the ports

of a friendly nation are considered as open to the pub-

fic ships of all powers with whom it 1s at peace, and

they are supposed to enter such ports and to remam in

them while allowed to remain, under the profection of

the government of the place.

In almost every instance, the treaties between civili-
zed nations contamn a stipulation to this effect in favor
of vessels driven in by stress of weather or other urgent
necessity. Xn such cases the sovereign is bound by
compact to authorize foreign vessels to enter his ports.
The treaty binds lum to allow vessels 1n distress to find
tefuge and asylum m his ports, and this 15 a license
which he 1s not at liberty to retract. It would be diffi-
cult to assign a reason for withholding from a license
thus granted, any immurity from local jurisdiction
which would be implied 1n a special license.

If there be no treaty applicable to the case, and the
sovereign, from motives deemed adeuate by himself,
permits lus ports to remamn open to the public ships of
foreign friendly powers, the conclusion seems irresista-
ble, that they enter by lus assent. And if they enter'by
hig assent necessarily mmplied; no just reason 13 perceiv-
ed by the Court for distingwishing their case from that
of vessela which enter by express assent.
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SCHOONER In all the cases of exemption which have been reviewed,

much has been mplied, but the obligation of what was

cHANGE 1mplied has been found equal to the, obligation of that

which was expressed. Are there reasons for denymg

3as¥ADDON the application of this principle to ships of war 7

~—-m— Inthis part of the subject a\diﬁiculty 18 to be encoun-

tered, the seriousness of which 1s acknowledged, but
which the Court will not attempt to evade.

Those treaties which provide for the admission and
safe departiwe of public vessels entermg a port from
stress of weather, or other urgent cause, provide in like
manner for the private vessels of the nation, and where
public vessels enter a port under the general license
which 1s implied merely from the absence of a prohipi-
tion, they are, it may be urged, ;n the same condition
with merchant vessels entermg the same port for the
purposes of trade who cannot thereby claim any exemp-
tion from the jurisdiction of the country. It may be
contended, certamnly with much plausibility if not cor-
Tectness, that the same rule, and:same principle are ap-
plicable to public and private ships, and smce it 1s admit-
ted that private ships entermg without special license be-
come subject to the local jurisdiction, it 1s demanded on
what authority an exception 1s made m favor of ships of
war.

It13 by no means conceded, that a private vessel real-
Iy availing herself of an asylum provided by treaty,
and not attempting to trade, would become amenable to
the local yurisdiction, unless she committed some act for-
feiting the protection she claims under compact. On
the contrary, mot’ s mav be assigned for stipulating,
and according immunities to vessels 1n cases of distress,
which would not be demanded for, or allowed to those
which enter voluntarily and for ordinary purposes. On
this part of the subject; however, the Court does mnot
mean to indicate anv opmion. The case itself may pos-
sibly occur, and ought not to be prejudged.

Vithout deciding how far such stipulations m favor
of distressed vessels, as are usual 1n treaties, may ex-
cmpt private ships from the jurisdiction of the place, it
mayv safely be asserted, that the whole reasomng upon
which such exemption has been implied m other cases,
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applies with full force to the exemption of ships of war scHoONER
m this. EX-
CHANGE

¢« It is 1mpossible totonceive,” says Vatfel, ¢ that a v,

Prince who sendsan ambassador or any other minister can M¢FADDON

have any mtention of subjecting him to the authority of a &ormers.

foreign power, and tlus consideration furnishes an addi~- ———

tional argument, which completely establishes the inde-

pendency of a public mimster. If it cannot be reason-

ably presumed that his sovereign means to subject lim

to the authority of the prince to whom he 13 sent, the

latter, in receiving the rnimster; consents to admit him

on the footing of mdependency , and thus there exists be-

tween the two princes a tacit convention, which givesa

new force to the natural obligation.”

Equally 1mpossible 13 it to conceive, whatever may be
the construction as to private ships, that a prince who
stipulates a passage for his troops, or an asylum for Ins
slnps of war in distress, should mean to subject his ar-
my or Ins navy to the jurisdiction of a foreign sove-
reign.  And if this cannot be presumed, the sovereign
of the port must be considered as having conceded the
privilege to the extent 1 which it must have been un-
derstood to be asked.

To the Court, it appears, that where, without treaty,
the ports of a nation are open to the private and public
ships of a friendly power, whose subjects have also li-
berty without special license, to enter the country for
business or amusement, a clear distinction 1s to be
drawn between the rights accorded fo private individu-
als or private trading vessels, and those accorded to
public armed ships which constitute a part of the mili-
tary force of the nation.

The preceding reasoming, lias mamntamned the propo-
sitions that all exemptions from territorial jurisdiction,
must be dertved from the consent of the sovereign of the
territory , that tlus consent may be implied or expres-
sed, and that when implied, its extent must be regula-
ted by the nature of the case, and the views under which
the parties requiring and cenceding it must be supposed
to act,
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scueoNER  When private individuals of one nation spread them-

BX-  selves through another asbusiness or caprice may direct,

cHANGE mingling indiscrimimnately with the inhabitants of that

v.  other, op when merchant vessels enter for the purposes

M¢FARDON of trade, it would be obviously mconvement and dange-

&oTHERS. rous to society, and would subject the laws to continuat

-~ 1Taction, and the government to degradation, if such

individualsor merchantsdid not owe temporary and local

allegiance, and were not amenable to the Jurisdiction of

the country. Nor can the foreign sovereign have any

motive for wishing such exemption. His subjecis thus

passing mto foreign countries, are not employed by

him, nor are they engaged 1n national pursuits. Con-

sequently there are powerful motives for not exempting

persons of this description from the jurisdiction of the

country in which they are found, and no one motive for

requirmg it. The mmplied license, therefore, under

which they enter can never be construed to grant such
exemption.

But in all respects different 1s the situation of 2 pub-
lic armed ship. She constitutes a part of the military
force of her nation, acts under the immediate and di-
rect command of the sovereign , 1s employed by him 1
national objects. He has many and powerful motives
for preventing those objects from being defeated by the
imterference of a foreign state. Such interference can-
not take place without affecting Ins power and s digni-
ty The mmplied license therefore under which such
vessel enters a friendly port, may reasonably be con-
strued, and it scems.to the Court, ought to be construed,
as containing an exemption from the juisdiction of the
sovereign. within whose territory she clauns. the rites of
hospitality.

Upon these principles, by the unanumous -consent of
nations, a foreigner 1s amenable to the laws of the place,
but certainly in practice, nations have not yet asserted
thew jurisdiction over the public armed ships of a fe-
rergn sovereign entering a port open for their recep:
tion.

Bynkershoek, a jurist of great reputation, hasandeed
mawmtained that the property of a foreign sovereign 1s
not distingmishable by any legal exemption from the
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property of an ordinary individual, and has quoted se- sCHooNER

veral cases in which courts have exercised jurisdiction  Ex%-

over cduses i which a foreign sovereign was made a CHANGE

party defendant. Do

MEFADDON

Without ndicating any opmion on- this question, it & oTHERS.

may safely be alurmed, that there 1s 2 manifest:distinc- sewmm-sscer

tion between the private property of the person who

happeus to be a prince, and that military force which

sapports the sovereign power, and mamtains the dign=

ty and the mdependence of a nation. A prince, by ac-

quiring private property in a foreign coutitry, may pos-

sibly be considered as subjecting that property to.the

territorial jumsdiction, he may be considered as so far

laymg down the prince, and assuming the character of &

private mdividual, but this he cannot be presumed to

do with respect to any portion of that armed-force,

which upholds lus crown, and the nation he1S ehrusted

to govern,

The only applicable case cited by Bynkershoek, 1s that
of the Spanish ships of war seszed m Flusiing for a debt
due from the king of Spam. In that case, the states
general mterposed, and there is reason to believe,
from the manner i which the fransaction 1s stated,
that, either by the interference of government, or the de-
cision of the court, the vessels were réleased.

‘118 case-of the Spanish vessels 1s; it 1s believed, the
ohly case furmshed by the history of the world, of an
attempt made by an individual to asserta claim against
a foreign prince, by seizing the armed vessels of the na«
tion. That this proceediug was at once arrested by the
government, 1 a nation which appears to have asserted
the power of proceeding wn the same manner agamst the
private property of the prince, wonld seem to furmsh no-
feeble argument in support of the universality of the
opmion m favor of the exemption claimed for ships of
war. ® The distinction made m our own laws between
public and private ships would appear to “proceed from
the same opinion,

gtseems then to the Court, to be a prnciple of public

law, that national ships of war, entering the port of a

friendly power open for their reception. are to be tonst-
YOL. V1L 20
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‘scH0ONER (ered as exempted by the consent of that power from its
EX-  junsdiction.
CHANGE/

- Without doubt, the sovereign of -the place 1s capable
1¢7ADDON of destroying this implication. He may claim and ex-
&orHers. ercise jurisdiction either by employmmg force, or by sub-
e Jecting such vessels to the ordinary tribunals, But un

til sach power be exerted in a manner not to be misun-
derstood, the sovereign cannot be considered as having
imparted to the ordinary tribunals a jurisdiction, which
it would be a breach of faith to exercise. 'Those gene-
ral statutory provisions therefore which are descriptive
of the ordinary jurisdiction of the judicial tribunals,
which give an individual whose property has-been wrest-
ed from him, a right to claim that property m the courts
of the country, in which it 1s found, ought not, m the
opititon of this Court, to be so construed as to give thein
jurisdictionna caee, i which the sovereign power has
impliedly constnted to wave its jurisdiction.

The arguments 1p favor of this opmion which have
been drawn from the general inability of the judicial
power to enforce its decisions i cases of ths descrip-
tion, from the consideration, that the sovereign power
of the nation 1s alone competent to avenge wrongs com-
mitted by a sovereign. that the questions to which such
wrongs give birth are-rather questions of policy tham of
law, that they are for diplomatic, rather than legal dis-
cussion, are of greaf weight, and merit serious attention.
But the argument has already been drawn to a length,
which forbids a particular exammnation of these® points.

The prmciples which have been stated, will now be
applied to the case at bar.

In the present state of the ¢vidence and proceedings,
the Exchange must be considered as a vessel, which was
the property of the Libellants, whosé claimis repelied by
the fact, that she 18 naw 2 national armed veéssel, commis-
siomed by, and 1n the service of the emperor of France.
The evidence of this fact 18 nof controverted. Butitis
contended, that it constifates no.bar to an enquiry mto
the validity of the title, by which-tke emperor holds this
:vessel, Every person, it 18 alleged; who 1s entitled to pre-
perty brought within the jurisdiction of eur Courts, has 2
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right to assert histitle 1n those Courts, unless there be scHooyER.

some law taking his case out of the general rule. It 1s
therefore said to be the right, and if it be the right, it1s
the duty of the Court, to enquire whether this title has

EX-
CHANGE
Ve

been extinguished by an act, the validity of which 1s re- M‘EADDON
cogmized by national or municipal law. &OoTHERS.

—— . qu———

If the preceding reasonmg be correct, the Exchange,
being a public armed ship, 1n the service of a foreign so-
vereign, with whom the government of the United States
18 at peace, and having entered an American port open
for herreception, on the terms on which ships of war are
generally permitted {o enter the ports of a friendly pow-
er, must be considered as having come mto the Ame-
rican territory, under an implied promise, that while
necessarily within it, and demedning herself in a friend-
Iy manner, she should be exempt from. the jurisdiction
of the country.

If this epinion be correct, there seems to be a necessi-
ty forr admitting that the fact might be disclosed to the
Court by the suggestion of the Attorney for the United
States.

I am directed to deliver it, as the opmion of the Court,
that the sentence of the Circuit Court, reversiug the sen-
tence of the District Court, m the case of the Exchange
be reversed, and that of the District Court, disymssimg

the libel, be affirmed.

ARCHIBALD.FREELAND
'D.
HERON, LENOX AND COMPANY

THIS cause having been argued by WiNpERr, for
the Appellant, and P B. Key, for the Appellees.

Jll the judges bewng present,

Duvazy, Justice, delivered the opinion of the Court
as follows

1842.

An account
current sent
by a foreign
merchant to &
merchant m
this country &
not objected to
for two years,



